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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

donorable ¥, X, MaClain
Jistriot Attornaey
Georgetown, Texas

Dear Sir: Oplnion %o, 0=46855
Res Authorisy of a olty marshal
L0 serve a capiag - pro fine
in s caae in th stice
sourt which was|filled by him

- Your letter requesting aa opinia e abyve sud ject
patter is u follows:

A few days ago, H, A, Ho4
of ¥lilamson County wrote »<
an opinion, In answer te
Mr, ®, C, Canon, on Septépbe
the same by sending him a gumd
your departaent had--rendered
would anawer 4dire :
firet paragraphk, o
That gquestior ‘

"“Noes a\C! ' . g pel authority
serve a Capius Tro Xiné in a csse in the
stiow CourC whlch way riled by him,*

these opinions
1 ssked in his
A that he asked, .

not praesent whan the oase
consented that 4t de tried
Thcrarore Art, 788 of the Code oOf
Aure it ssems would gontrol, Thst

a psouniary fine has bean adjuiged
agsipnst ' a defendant not present, a caplas
ahan tathvlth be issued for his arrest,

THY SHERIFY SHALL execute the same by placing
the defandant in Jail,'

NO COMMUNICATION IS TO BEL CONSTRUED AS A DEPARTMENTAL GPINION UNLESE APPROVED BY THE ATTORNEY SENERAL OR FIRST ASRISTANT
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Honorable W, K. HoClaln, page 2

"Qur statute directs that the Sheriff shall .
exeoute the same; and not some other peace officer
or city mershal. 1 therefore doubt if we can read
into the statute the word constable or 'other Perce
Officert as contended by Kr. dodges., Please’ advise
us on the above question, and I will appreoiate the
same ., " !

Article L41, V., A, C, C. P., defines a oaplas as "a writ
lasued by the court or olerk, and direoted 'To any Sheriff of
the State of Texas' commanding him to arrest a person accused
of an offense and bring him before that court forthwith, or on
& day or at a term steated in the writ,=

Article L53, V. A. C. C. P., states that & capias may be
exeouted by any oconstable or other peace officer, Article 36,
V. A, C, C, P., states that city marshale are peace officers,

Article 918, V. A, C. C. P,, which is found in Title 11
concerning proceedure in the Justice and corporstion ocourts,
atates, "If the defendent be not in gcustody when judgment is
rendered, or if he escapes from custody, thersafter, a caplas
ahall issue for his arrest and confinément in Jail until he
is legally discharged.™

In the oase of Ex parte Fermandez, 57 S. W. {24) 578,
the Court of Criminal Appeals held that Artiocle 920, ¢, C. P.,
applied to a case of convieotion in the Justice gourt rather
than Article 793, Vv, A, C. C, P., for the reason that Article
920 had reference to Judgments of convigtion in oriminal ao-
tions before a justice of the peace while Article 793 haed
reference to Judgments of conviotion in oriminal actions in
courts of higher Jjurisdiotion. The court used the following
language, on page 579:

#"The chapter in whiech article 920, supra,
appears is one having referenoe to & Judgment
of conviction in a oriminal action before a
Justice of the peace, From what has been said
it is epparsnt that the statutory enaoctments
make & distinction on the subject in hand with
reference to the oonviction of a misdemeanor
before the justice of the peace and the oon-
viotion of & misdemeanor in courts of higher
Jurigdletion, . " '
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Honorable W. K. KeClain, page 3

Yollowing the réaaoning of tha above guoted ocase, it is
‘our opinion that Article 918, supra, would apply to a caplas
issued by the Justice court rather than Articls 788, V.A C.C.P.

. A oaplas pro fine haa been defined as a writ » 1ng in
behalf and for the benefit of a governmentsl agenoy, "for
collectlon of fine and means literally, you take for the fine.®™
See Words and Phrases, Vol. 6, page 60, Thsrefore, a caples
pro fine is in reality a special type of warrent of arrest,

One of the reqnisites for a warrant issued by the justice
of the peace as set out by Artiocle 885, V. A. C, C, P., is that,
"It shall be directed to the proper sheriff, constable or some
other person nemed therein.® Therefore, it is our opinion that
the justice of the peace may, if }b desires to do so, issue the
vaplias pro fine in the neme of "The State of Texaa" and direct
it to the eity marshal,

If the Jjustics of the peace dirests the caplas to the olty
‘marahaly su¢h oity marshall would be authorized to serve it,
However, the justice of the peage 18 not required to direot the
saplas to the olty marshal if he does not see fit to do so, bul
he may direct the capias to "the proper sheriff, constable or
.some other person namsd therein" as provided by Article 885,
supra,

Yours very truly,

/4 oot - 45 . ;
ATTEGVED OCT -W ATTORNEY G2ZNERAL OF TEXAS
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